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TWENl^Y \TAliS AFTER imOWN: 
^^lERK ARE WE NOV/? 

In May of 195^, rewarding the hope and toi] of 
decades} the Supreme Court's decision in Brown v. Board 
of Education seemed a great, transforming event. A great 
event it v;as. Vliethcr it would work the transformation 
it promised remained to be seen. For, after all, t})e 
Fourteenth Amendinent itself had promised much, but 
accomplished little over almost a century. 

In the Spring of 196^t, a decade after Brown and a 
decade ago, the achievement of school desegregation seemed 
almost as far off as ever. We asked ourselves: ^^Then will 
the law "be enforced? When will the law be obeyed? But, 
behind those questions iay another: What was the law? 

Without a clear understanding of what the law was — 
and without a solid political coalition to rally behind 
a clear view of the law^ — enforcement and obedience 
could only become more problematic. 

That was the situation on the tenth anniversary of 
Brown. And, I believe, that is the situation today, on 
the twentieth anniversary. Despite all of tlie pi^ogrcss 
during the intervening years, we are standing at a cross- 



roads again, ^vhere tlie future is opaque and the tasks "berore 
us difficu,lt. 

I. 

The cor:pariso)i ^vith is instructive. At. that 

time, concerned with enforcemert and obedience, we lawyers 

focused on the Supreme Court's "all deliberate speed" 

fornmla. There was much debate about the chain of 

causation. Had the Courtis fonnula opened the dooa^ for — 

indeed, encouraged — Southern resistance and fedea.^al 

foot-dragging? Or, was Southern resistance and federal 

inaction inevitable at first? Was "all deliberate speed" 

a corruption of the rule of law", or was It a statesmanlike 

recognition that desegregation could only be a slow 
2 

process. This debate on Brown's tenth anniversary was 
interesting; but, in a way, it missed a basic problem 
underlying the lack of progress in the fifties and early 
sixties . 

The problem was that for ten long years the Supreme 
Court had not decided even one major case to define just 
what school "desegregation" meant. "All deliberate speed" 
was all the less speedy because no one knew wliat we were 
supposed to be inching toward. 
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Some miglit ]je inclined to explain the Court's long 
silence as another example of "statesmanship." Be that 
as it may, the effect vas corrosive. 

In 1955, only one year after Brown, a Southern 
federal court had raised the most central issue, going to 
the lieart of school desegregation. In the famous (or 
infampu?) case of ]}vi^9:s v. Ell i ott District Court in 
South Carolina had argued that the Constitution forl)ids 
segregation, but "does not require integration." Bro\m , 
according to the Briggs court, did not imply tJiat a State 
must "mix persons of different races in the schools or . . . 
deprive tljcm of the right of choosing the schools they 
attend. " 

One might have thought the Supreme Court would 
respond. But it did not. In 1958, it convened a 
special session to announce that, whatever the resistance, 
a judicial desegregation order must he obeyed.-^ But what 
sort of desegregation w'3re the lower courts entitled to 
order? The Court did not say. It maintained its silence 
up to 196^£. 

Finally, in the year of Brown' ^ tentli anniversary, 
it did signal that the time for delay had run out;^and a 
year later it stated that "delays in desegregating school 
systems arc no lonrror tolcrahle." '^But, still, it gave no 
real clue what "dosor^regating school systems" implied. 

ERIC 



With no lead to follow, and with no answer to the 
issue posed in Br i 1:11 s y , Elliott , the lower courts did 
little for ten years. They issued decrees permitting a 

few token, though courageous, black children voluntarily 

8 

to attend "white" schools. And they struck* do^m the most 

egregious Southern pupil placement laws that preserved the 

9 

segreirntory asslgriiiient system. But nothiii,fr. — no affirma- 
tive duty to integrate — w^as put in their place. 

By 1964, during the tenth anniversary celebrations 
a conservative scliolar, Alexander Bickel, could predict 
that "the end result of desegregation" would simply be 
"a school system in v;hich there is residential zoning, 
either absolute or modified by some sort of choice or 
transfer scheme." The most ever to be expected, he said, 
was that Southern school districts would nettle "into con- 
ditions of substantial de facto segregation, alleviated by 
a number of successful integrated situations. In other 
words, essentially Northern conditions. ... /r/his , ^'he 
concluded," is the likely — and nnticl imactic — outcome 
of all the litigating and striving." 

The years between 196^i and 197^ would seem to have 
proved Biekel v/rong. The Supreme Court has spoken at last 
Freedom-of-choice plans in the South ha\^e been swept 

aside .^"^ Effect Ive dismantling of formally dual school 

1 o 

systems has been mandated. And both bussing and assign- 



ment on an explicitly integrative basis — cutting across 
neighborhood lines — have been upheld as reasonable means 
to achieve that cnd.^-^ 

It might seem, then, that ve have solved the 
problem of vhat is_ the law. We might suppose that the 
central issue has no^v been resolved: Integration 
req>iired in America. It might appear, once again^ that 
the only reinaining problem is one of enforcement and 
obedience to tiie law. 

Without doubt, enforcement and obedience are major 
problems now. They no longer stem from the "all deliberate 
speed" foriiiula. That formula vas' finally buried forever 
(we may hope) in 1969. '^Rather, delay 197^-style stems 
from federal government foot-dragging — even hostility. 
It is not an altogether unfamiliar phftnomenon. During 
BrowTi^s first ten years, we felt the deadening effect of 
President Eisenhov;er ' s refusal even to endorse the 
p-rinciplc of desegregation and PreSjLdent Kennedy's 
excessive caution in the face of pressure from Southern 
Democrats. But, in the middle and late sixties, we 
learned what an important, powerful weapon enforcement by 
the federal government can be. Vigorous court action by 
the Justice Department and, particularly, vigorous enforce- 
ment of dej^t^L'irc.'iiat ion guidelines by the Department of 
Health, Education and Welfare under the Civil Rights Act of 
190^1, boosted by thu Klomontary and Secondary Education Act 
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of 1965 pouring sustantlal sums of federal aifi into local 

school coffers, helped to produce the first 

really suhstantial progress toward school desegregation in 
15 

'the South. Now that the Nixon Administration has cut "back 

enforcement across the board, the chilling effect Is all 

• . 16 
too pjlam. 

One solution i^iight "be to exert new pressure on the 

now-vulnerable Administration to mend its w^ays. This sliould 

be coupled vrith a good kick of the erstwhile liberals who 

hold their political skins above ensuring equal opportunity 

for all the nation's children. Another might be to more 

] 7 

vigorously invoke tlio Supremo Court's Alexander decision, 
repvuliatiiig JustJce Department requests for delay in en- 
forcing court decrees. Yet another solution miglit be to 
implonent tho recent District Court deejsjon in Adorns y. 
Rioliard^on , ordering the Department of Health, Education 
and Welfare to resume desegregation enforcement under the 
196V Act.^^ 

All of these efforts, focusing on enforcement, arc 
imj)Ortant. But the present problem is deeper than that. 

The present breakdown in enforcement and obedience 
to the law is tied — as it was in 196 '1 — to a new and 
troubling luicertainty as to the substance of the law. 
\\h:\t is unnortain is l!io extent of applicability of tlie 
prJncij)'los oi'iginalJy set fortli in ]] rov.]i v. Board of Fj^u-- 
Ccitjon. As wo all wore Tau5::])t in lav; solioo] , the law ,^';];ow.s 



incrementally, by analogy to past cases, with little regard 
for overriding principle. But, if that is the case, the 
growth of the law may be stopped at any point. And, today, 
as new and diffex'enl issues of school desegregation present 
themselves, some question whether Brown still has the life 
left in it to meet them. For the principles of Brown appear 
almost as suscept I'd e to limitation as to expansion.' 

One might ask: How can that he? Hasn't Brirrn;s 
Elliott been discredited? Hasn't it been held that desegre- 
gation demands effect i\'e integration. The aiiswcr is: Yes, 
those paramount issues of the sixties have been resolved. 
But they were resolved in the context of Southern school 
districts, very recently separated by law ijrto "white^^ school 
and "black'^ schools. It has been establifiliod that viicon- 
stitutional so^r.rogat ion m.ust be rcm.edied by integration. 
But the issue we face now is a more basic one: What i^ 
unconsti tuti onal segregation? 

The problem lies not just in the familial^ distinc- 
tion between £e jure and dc^ facto segregation. It is a 
problem of having had to spend too long just beginning to 
dismantle the most egregious forms of scliool segregation. 
Anything seems tame by com])arison. And Jiow it is being 
suggested tliat the job is finished. New questions assume 
key ii!i])ortance . What does do jure segregation mean in the 
Noi^th? How blatant must it be? How long do its effects 
last? Are v.-o 0])]vroach i up a ti.iih^ >s'hoa eourtr; will sny that 
tlie "taint" — even iai the South — has been dissipated and 
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that tlie remedy of affirmative integration is no longer re- 
quired? Is anything short of the most extreme form of 
segregation really harmful of children? If the harm is 
not so great, should the remedy be less strict? 

There are those i\'ho say that Bro^vn v. Board of Edu^ 

cation suggests no ansver to these questions, that Brown is 
19 

now ^^obsoletc." And tliei^e are those who would declare that 
America's schools have been "desegregated" v/ithout being 
fully integrated. Thus the prediction by Professor Bickel 
ten years ago — that we v;ould end up with the nationwide 
institution of de facto school segregation — has still to 
be finally disproved. 

Once again, as the Supreme Court draws back from 
"activism" and as the civil rights coalition of the sixties 
comof; apart, the law threatens to como unh.ingod. It is our 
job to put it right once more, to build the doctrine w^e 
once thought secure, and, in my view, to re-establish 
integration in our schools as the basic godl • 

I recogjiizo that there are those, black and wliite, 
who quarrel v;ith this goal • As one who grew up in segregated 
and unequal schools, themselves the product of power in- 
equities between whites and blacks gi'ouiided in the deep 
racism still pervasive in all America, I hold the strong 
view tliat real i nt(M'^/rci i i on is the bos I goal and tlic best 
strategy for iichieving nondiscriminatory, quality and re- 
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sponsive education for black children and all children, 
I reject Laigaining ofl constitutional rights for other 
necessary steps toward building a good educationa] system for 
our children including coimnunity control and "compensatory" 
educational measures vhich black and vhite parents should 
deiTJand for the good of their youngsters anyway, V/e should 
never forget the powci' and political realities with which we 
live and the problem posed to segregation of resources and 
power along v.i th segregation of schools. Those people who 
have resisted real integration have also fought equalization 
and will fight empoweriuent of minority communities to con- 
trol their o^sn lives, v.hich they are entitled to do regardless 
of segregatxori or desegregation. Wiile desegregation is 
not the answer to all the difficult problems of schooling 
toda)^ - inec[uitable financing schemes, misclassif ication 
and tracking, unresponsive and sometimes hostile teachers - 
can there be doubt that the root of some of tliese problems 
is founded in the racial (and class) discrimination which 
Dro^\Ti attempted to address? i 

II. 

Tlio presejit uncertainty afflicting desegregation 
law is a matter partly of doctrine, partly of politics, 
and partly a mixture of the two. But let us focus for the 
iiioiuent on doolrlnc. 

Proha])i.y the most ominous doctrin<'^l problem now on 




the liori/on is ihe su.<':gesti on that the "taint" of past 
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school segregation may soon l)e dissipated. Most school 
disti'icts that once mandated segregation *by statute no longer 
do so. By 196^^1, they had stopped l)asing school assignments 
on race in any expl ici t way. Ten years have gone Ijy. Tlie 
courts have been requiring these districts to remedy the 
effects of tlie past segregation through affirmative integra- 
tion. But v'i 3 1 they still he doing so in five or ten more 
years? 

The question vas first raised "by the Supreme Court 

in the Svrana case. The Court said expansively that the 

"ohj active today re^iains to eliminate from the puDlic 

schools all vestiges of state-imposed segregation.""' But 

it added: *'At some point, these school authorities and 

ot>iers like them should have achieved full compliance with 

this Court's decision in Rro\ni • • • It does not follow 

that the communities served "by such systems will remain 

demographically stable, for in a growing, mobile society, 

few w^ill do so. Neither school authorities nor district 

courts ai^e constitutionally required to make year-by-year 

adjustments of the racial composition of student bodies once 

the affirmative duty to desegregate has been accomplished and 

racial di scrimiiiation through official action is elljninated 

21 

from the system." 

At some point , in other words , tlic Court said that 
tlie "vestif^es" of past, uiu'^onstitutional segregation wil] 
^^j^^. be son-?; affirm itiv(^ ii.l '-grat i oi'i will r.o Joigcr lie 
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necessary; and a new, (le facto segregation may be allowed to 
establish itself. This is hardly heartening ne^>rs. 

When vill the Court say that the "taint" of the past 
has been dissipated? Could it happen this year, or next? 
The Nixon Administration may be expected to urge the Court 
to proceed quickly — not with "all deliberate speed" — 
to such a finding. But the Court in Swann provided no clue 
as to vhen it will act. It offered not even a principle to 
guide its decision. If the Court does hold that the "ves- 
tiges" of past segregation are gone, it will be by 
political fiat, not by law as ve understand it. And pol- 
itical fiats are inherently unpredictable. 

Li.tigators should respond forcefully to this sug- 
gestion — or, rather, threat — contained in Swann . The 
Court must not. be allowed to slip away from its ret^pon- 
sibilities for school desegregation through the back door* 

Ye must demonstrate to the courts, in every case, 
that the pr&sent-day segregation we attack is not the 
"vestige" of one statute or one decision in the past. It 
is, rather, a manifestation of hundreds of years of 
Amei^ican racism — racism that was institutionalized, a 
compos., te of myriad disabilities, habits, attitudes and 
expectations. Segregatory laws supported the institution. 
When thoy disanpoar from the books, the institution they 
helped support remains . 
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Just last year, the Supreme Court — in an opinion 
written hy Mr. Justice Brennan, rather than by the Chief 
Justice as in S\vann — seemed to endorse (or at least sug- 
gest) this broader view. It may have granted us a 
temporary reprieve. In Keyes v. School District No . 1^, the 
Court said that ^' i connection between past segregative acts 
and present se[;re^ration may be present even when not ap- 
parent aiid . . • close examination is required before con- 
cluding that xhe connection does not exist. Intentional 
school segregation in the past may have been a factor in 

creating a natural environment for the growth of further 

22 

segregation . 

This language from the Keyes opinion may prove 
useful. We must not allow it to be forgotten. 

But, in the end, this effort will be only a holding 
action. If constitutionally required school desegregation 
is to remain on a firm foundation, (and real integration a 
goal), we must look to another aspect of desegregation 
doctrine: the definition of de jur e segregation. For 
if de jure segregation is defined broadly — broadly enough 
to include many present actions by school authorities that 
produce segrcgation-in-f act — then wo need not worry so 
much about drawing a connection to segregative laws in the 
past. 
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III. 

Yet the definition of cl£ jure segregation is probably 
the most unsettled aspect of desegregation doctrine today. 
Often, integrationists seek to short circuit this problem. 
They argue that courts should simply hold now that all de 
facto segregation is unconstitutional, making the definition 
of d£ jure segregation unimportant. 

This approach offers the great advantage of clarity. 
In time, v;e may hope that it will prevail. But, at present, 
such a holding -^vould require a great doctrinal and psj^cho- 
logical leap. For years, lover courts have refused to go so 
far, so fast. The Supreme Court has not only avoided the 
issue; recently, v:hen the claim was presented in far too 
sweeping form," it summarily rejected it. Thus the game of 
defining de Jure segregation, in my opinion, must be 
played through to its conclusion. 

For the time being, there is no need even to con- 
cede the validity of tlie de jure/de facto distinction. In- 
deed, there is no such thing as de facto school segregation 
of tlie pure tj'pe. Governmental involvement of one sort or 
another can usually be found in the history of segregated 
residential patterns; and, after all, it is a governmental 

agency that l)asos school assignments on neighborhoods 

25 

known to be sogregated-in-f ac t . 



1^ 



What ve face aie vaiying kinds and degrees of governmental 
responsibility for assignment by race. Until the Court 
rigidly confines the meaning of do jure segregation to 
certain kinds and degrees of governmental responsibility, 
de f aeto segregation has no meaning of its own. And, until 
that time, there is no reason to ask the courts to take the 
leap of declaring ail de f acto segregation unconstitutional. 

At present, the Court has not so confined the 
meaning of de jure segregation. And yet it has defined it 
in such a vay that confusion and uncertaintj^ now prevail — 
and will for so;pe while. 

For ninteen years after Brown, the Court heard argu- 
ment only in cases from school districts that had very 
recently been openly scpregated by statute • De jure segre- 
gation in tliat context was too cleaj:' to be questioned. 
Finally, just last year, the Court took a case from the 
North: from Denver, Colorado. In the Keyes" case, it 
began at long last to define the broader meaning of dje jux^e 
segregation* Its decision was important not only for the 
North. It also could be controlling in cases from the 
South if it is ever licld that the ^' taint" of Soutlicarn 
segregation by statute has been dissipated. 

Avliat the Court did in Keyes was barely to inch 
foinvard from the Soutlici^n paradi:^;iii of d£ jure segregation. 
Instead of proceeding from tlie "top-do\m'' to define d£ .jure 
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segregation in general and then to apply it to the 
particular case, the Court reasoned, in its usual fashion, 
"by analogy to the one form of school segregation already 
declared unconstitutional. But "because Southern segregation 
had been so "blatant, so malevolent, the definition of de 
jure segregation adopted "by the Court was necessarily quite 
limited. 

Specifically, in K cyes , the Court held that scgrega- 
tion-in-fact is unconstitutional if it is the product of 
"segregatory intent" on the part of governmental authorities 
Some thought this a victory. For the Co7irt vent beyond the 
pure form of Southern segregation. But the formula of 
"segregatory intent" presents all sorts of pro"blems. It 
is itself hard to define. And, depending on its defini- 
tion, it may be difficult to prove and narrow in impact. 

Despite the lack of a recently mandated statutory 
segregation and despite protestations that the Denver 
school board was simply following a "neutral" neighborhood 
school policy, the Coux't held that suff icient " segregatory 
intent" had been slio\m in the board's "manipulations" of 
its neighborhood policy to increase the segregation than 
would have resulted from a truly "neutral" approach. 

The occasions for "manipulation" of a neighborhood 
policy arc present every time any schoo] board drawls a 
zoning line, or locates a new school, or determines the 
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size of a neiv^ school, or closes an old school, or adopts a 
voluntary transfer plan.^^ The Keyes opinion recognizes 
most of those occasions, and more. Certainly, the myriad 
decisions involved in administering a neighl)orhood school 
policy offer litigators many opportunities for investiga- 
tion and many opportunities to make a shoving of d£ .jure 
segregation. 

But vhat kind of showing? Is it enougli, for example, 
simply to show that the location of new schools resulted in 
increased segregation? Must that, result have been foresee- 
able or known to the school board? Or must there be a 
showing of a desire for increased segregation — a con- 
scious segregatory policy — underlying such "manipulative" 
decisions? If so, can it be inferred from a pattern of 
decisions prodficing segregatory results? Or must it be 
proved independently? 

If particular "manipulations'* of a neighborhood policy 
can be explained only as serving a segregatory purpose, 
"segregatory intent" would seem clear. But what if they 
can be explained as serving other purposes as well? That 
probably is the most typical case. Is an inference of 
"segregatory intent" still possible? Must the segregatory 
purpose be "dominant?" 

The Ko yos opinion raises all those problems, but docs 
not resolve any of tliem conclusively. For, in a way, Keyes 
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was an easy case l or the Supixnne Court . The District Court 
had already found that the Denver school hoard had pursued 
a "policy of deliherate racial segregation" in one section 
•of the city. That finding vas not contested; and the 
Supreme Court did not examine it. Rather, the Court 
simply held that once there has heen such a finding as to 
one part of tlie city„ the burden is on the school hoard to 
show that it did not act with "segregatory intent" in the 
rest of the city and that the hoard could not meet its hur- 
den at that stage simply hy showing that its actions 
served scire end in addition to segregation. But the Court 
said nuthing about how litigants may make the crucial, 
initial showing of "deliberate" segi'cgati on. 

Thus Keyes does not close t))e door to nationwide 
integration. Nor does it open the door wide. At best, Keves 
leaves it swinging ajar, uneasily and uncertainly. 

In the short run — and, in matters of school de- 
segregation, that unfortunately means the next five or ten 
years — litigators will have to press carefully for an 
elaboration of the Keyes standard that is both clear and 
expansive. VhOit success awaits us remains to be seen. That 
it will be difficult goes without saying. 

There is one dialectic that will confront our ef- 
foi'ts, whether in the sliort run attempt to expand the meanin 
of do Jure segregation or in the long run assault on the 
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citadel of (ie facto segregation, once defined. That is the 
dialectie of fairness in rules of selection versus faii^ness 
in fact. 

The rliotorie of equal protection law, as applied to 

racial discrimination, has purported to separate the two 

rigidly. It has focused largely on fairness in governmental 

rules of selection — rules of selection for juries, for 

voting rights, for emplojoiient , for use of public facilities, 

for scliool assignments. Courts have suggested that so long 

as those rules of selection are held to be fair, it is 

improper to inquire into their results. So long as tJie. rule 

used to select jurors is fair, courts will not concern then)- 

27 

selves vith tlic actual representation of minorities, ' So 

long as the y\}lc used to select employees is fair, courts -iv^il.l 

28 

not worry about the number of minoiity employees hired. And 
so long as the actions that determine school assignments are 
fair — or, in Keyes , are not infected by "segregatory in-- 
tent" — courts insist that they will not mandate actual 
integration. 

In tlicory, this rigid distinction corresponds to the 
powerful American ideology of equal opportunity. But, in 
practice, the distinction is untenable. The fairness of a 
rule of selection — wliother for juries or employment or 
school assi r;nmeut s — cnnnot be assessed in total blindness 
to results acliicvcd. 

In the law of employment discrimination, it has 
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repeatedly "beeu hold tliat a showing of a discriminatoiy ef- 
fect is enougli to establish, prima facie , that the criteria 
used for hiring are discriminatory .^^ And, in the law of jury 
discrimination, it lias been held that even though a rule of 
selection may appear fair on its face, a court must look to 
the results it achieves to deteraine if it is being applied 
discriminatori ly .^^ In the lav of school desegregation, too, 
tlie courts have examined the results of apparently "neutral" 

policies of school assiginaent, at least in Southern school 

31 

districts once segregated by statute. They must be urged to 
do so in all cases.32 

It is the task of litigators now to persuade the 
courts that the element of "segregatory intent" is something 
that can be inferred from results, as well as proved inde- 
pendently. More importantly, we must persuade the courts 
that the very meaning of "segregatory intent" is tied to the 
actual segregation resulting from governmental action. 

"Segregatory intent" must be broader than the desire 
for segregation. Ve are not dealing with first degree 
murder cases. Ve should not be looking for "malice afore- 
thought." The Constitution, after all, is meant to protect, 
not to punish. 

In other areas of the law, more comparable to con- 
stitutional law, one is held to "intend" particular results 
if he simply Know thai tliose results would follow his act. 



20 



Such IcnoAvledge is Inferred if a reasonable incui vould have been 
substantially certain that the results would, in fact, occur. 

The finding of "intent," in other words, is based on 
'a showing tliat the results which occurred were substantially 
certain to follow an act, and that a reasonable man would 
have known it. Similarly, it should be enough to show 
"segregatoiy intent" that increased segregation was sub- 
stantially certain to follow a "manipulation" of a neiglibor- 
hood school policy, and that any reasonable member of the 
school board should have knovTi it. Such a sliowing usually 
would not be too difficult.-^ 

Such a definition of "segregatory intent" may have 
a more sweeping impact than the Keyes Court liad in mind. If 
the Court were to accept it, it might feel that it must 
balance the hanu done by the intended, increased segregation 
against the value of other intended results of the particular 
"manipulation" of the neighborhood policy. But such a 
balancing act would lead us directly to the basic issue of 
de facto segregation. For once a court starts balancing 
segregation against other values as those, for example, al- 
legedly served by a neighborho.od policy, it matters little 
.whether it is dealing with the increased segregation re- 
sulting from a "manipulation" of the policy or with the 
basic segregation inlvirent in Llic policy itself. 

V.'e should endeavor to lead the courts through this 
stop-by-stop pt^ogrossion to the basic issue at stake. If, 



21 



in the cncl, defining d£ j u ro segi^ogation Tjccoincs moro a 
matter of weighing the costs and benefits of the rosiilts of 
a neighborhood policy than a matter of searching out 
"segregatory intent," that is entirely appropriate. 

Violations of the First Ainenr^juent rights need not 
generally be "intentional" before they are unconstitutional. 
Nor Fourth Anie.ndinent riglits* Nor Fifth Aiiicndment rights. 
\{hy should the right to the equal protection of the laws 
under the Fourteenth Auiendjnent be somehow different? 

¥hen the courts apply the equal protection clause to 
apportionment laws, they do not look for "intent" to dis- 
criminate against certain voters. Rather, they look to the 

extent of the inequality that resul ts from the apportionment 
'55 

laws. V;hy should racial discrimination be treated more 
lenioit'l )'? 

In time, then, if al] goes well, the question of 
"intention" may drop away. For, in view of residential 
.patterns in our cities, segregation is the substantially 
certain result of any neighborhood policy,. 

By Brmoi's thirtieth anniversary, the Court may see 
that its job, finally, is to decide whether the values 
served by a neighborhood school policy justify the re- 
sulting segregation. Our job will be to show that there 
can 1)0 no such justification. I feel strongly that there, is 
not. 
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IV. 

The outcome will depend, to a large extent, on the 
showing x^^e make that a segregated education — no less de 
facto than d£ j ure — is an inferior education. I personally 
believe this is true for "black and white children alike. But 
simply as a matter of equal protection doctrine, tlie -showing 
of inferior treatment m^ay he crucial. A racial classifica- 
tion that works no harm on a minority may he heyond con- 
stitutional attack. 

Indeed, the showing of inferior treatment is crucial 
not only at the eventual stage of attacking de facto school 
segregation, hut also at the present stage of expanding the 
definition of unconstitutional de jure scgregatiouc A court 
unconvinced that a segregated education is an inferior edu- 
cation will he reluctant to give the de .jur e concept a very 
wide meaning. 

One might have thought that this sl)Owing was heyond 
question. Didn't Bro\m resolve the issue? But the un- 
fortunate fact is that many people l)elieve today that Brown 
did not resolve the issue. A^ether segregated schools are 
inevitably inferior schools is yet another element of un- 
certainty plaguing desegregation law on tliis twentieth 
anniversary. 

To he sure, tlie Brown opinion did state squarely 
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that: "Separate educational facilities are inherently un- 
equal . ''^^ But the opinion appeared to hase this conclusion on 
a set of empirical assumptions — for example, that segre- 
gated schools generate "a feeling of inferiority" which "has 
a tendency to (retard) the educational and nicntal develop- 
ment of Negro children. '^''^ In a famous footnote, tLe Bro^m 
Court cited supporting psychological literature , and sug- 
gested that it was this advance in social science knowledge 
that led it to reject the old doctrine of Plossy v. 
Ferguson 

That was in I95'i. Now, in I97^i, there is a great 
deal more social science literature purporting to assess the 
educational effects of segregated education. Many opponents 
of furtlier integration point to some of this literature and 
argue that the .psj^choiogica] assumptions underlying Brov/n 
have now been disproved — that integration is no longer 
worth the dislocations it will cause. 

So far, the Supremo Court has not injected itself 
into this debate. Yet the Court cannot he ignorant of it. 
It has proceeded as though the harrafulness of school segrega- 
tion were still firmly established; but it is possible that 
doubts on this score helped prompt its suggestion in Swann 
that the "taint" of de jure segregation will someday be dis- 
sipated or its seening'^y narrow definition of d_e j ure 
segregation in Koyos . 

At ??ome point, it is inevitable that tliis element 



2h 

oi • certainty in the law vill iDe presented, f ull-blo^m , 
for resolution by the Court. It is important that Integra- 
tioiiists 1)6 prepared to respond. 

The response could take two forms. First, we could 
fight the opponents of integration on their chosen ground, 
countering "their'' social science studies with "ours." As 
a result , the future of school desegregation would depend 
upon several judges' evaluations of statistical survey 
techniques, or learning theories. This would be aljsurd. 
More than that, it would cheapen the principle established 
in Bro^m y. Board of Education , and degrade the concept of 
cons ti uutional law. 

Almost twenty years ago, just after Brown was an- 
nounced, Herman Cahn argued that the references to psychologi- 
cal studies should not be taken as a criti cal element, in the 
landmark decision. It would be a disaster, he suggested, 

"to have our fundamental rights rise, fall, or change along 

39 

with the latest fashions of psychological literature." 

I want to say one word here about the . irrelevance, in 
my view, of one of the issues raised by some social 
scientists, who disagree with desegregation. I refuse to 
spend time either l*ea:ding about it or debating it, for I 
have always thouglit that "dumb" children - black and white - 
had tlic same constitutional claim to equal protection as "smart 
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children? This issue — like bussing — strikes me as a 
smokescreen used to expi-ess a deeper opposition to nondis- 
criminatory education. 

What must be done is to show that eiupirical proof of 
psychological harm resulting from segregated education is 
not, and never was, central to the constitutional requirement 
of school desogregat j on* Mere quotation of passages 'from 
the Bro\m opinion cannot resolve this issue either v;ay. But 
even a passing look at what the Court did with other types 
of segregation imiaediately after BrowTi is decisive. 

Beginning in 1955, in a long series of per curiam 
opinions, the Supreme Court made clear that the doctrine of 
Bi"ov/n was not limited to segregated education or its 
psychological effects. It summarily struck down segrega- 
tion on public -beaches^^on public golf courser; /**!i.n public 

ho 

parks, and even in airport restaurants. In none of these 
opinions did it even mention any psychologj ca] liarm. Nor 
did it mention any social science literature. Rather, it 
took for granted that segregation is harmful to the 
minority race . And it simply cited B rowa for support. 

Surely, the principle of these per curiam decisions 
is correct — and authoritative. Of course, they dealt with 
instances of segregation openly proclaimed by statute. But, 
as the Court demonstrated in the Kcyes cases, that factor 
is not critical. Segregation of any sort is inherently 
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hannful to the minority (and I think majority) that is 
segregated-out . In a society that is supposedly cominitted 
to equal opportunity, and a society in which the majority 

•rules, a minority can have no equal opportunity if it is 
separated off from the majority, denied the benefits that 
the majority provides for itself anc' denied the right — even 
if some choose not to exercise it — to associate with those 
who presently control virtually every instrument of 

power. This is most obviously the case in education. It 
would he ironic indeed if courts were to hold that in edu- 
cation — but in no other area — desegregation depended on 
special empirical sliowing of psychological harm. 

V. 

But even if we do manage to establish that the 
"taint" of segregation is not soon dissipated, that d£ jure 
segregation is not confined to narrowly "intentional" 
segregatory acts, and that a segregated edil'cation is indeed 
an inferior education we shall face one last uncertainty at 
the core of desegregation law. 

This is the uncertainty of remedy. Unlike the 
others, this one is not the product of anything the Supreme 
Court has yet said or done. Rather, it is the product of 
something the Court did not do and of what one fears the 
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Court may do in the future. 

In a word, the prolilem of remedy may be the problem 
of bussing. Bussiuo; — or rather a particular kind of 
bussing (of vhite children to black schools, of too many 
bl'^^ok children to white schools, etc.) — is not very 
popular today. Even though we have spent ever increasing 
energy and resources getting more busses for more children 
every decade, totally unrelated to desegregation, the present 
opposition to it stems from a more basic opposition to 
further integration or from a dislike of sending one's 
children to a '^distant", ^'unfamiliar" , and often "inferior'^ 
school (the fact that usually gives rise to the necessity 
to desegregate in the first place). After all, you 
cannot expect our children to suffer what *'their" children 
are forced to sufferl The fact is that "bussing" has 
become a symbol, a separate political issue of its oavti, 
created by the Southerners with Mr. Nixon's help, to achieve 
the basic end of resegregat ing the nation's schools. It 
drove liberal politicians in 1972 to speak the language of 
"quality education," as if it were irreconcilable or 
separable from nondiscriminatory or desegregated educationi 
And it may have contributed to the now-tattered mandate 
the President received that year. If the Coui^t, as is said, 
"follows' the election returns," the bussing remedy may be in 
for troiil)lc. Because bussing is not a separate 
issue, but is tied to the only possibility 
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for real (lc?scgregation, the effect of a pull-l)ack by the Court 
eould he devastating. 

Since the Green decision, in 196S, the Court had held 
that, once a condition of de j ure school segregation or its 
"vestiges" are found in a school district, the remedy must 
be a total one, a "root and branch" dismantling of the 
segi^egated system. In Swann, the Court lield that this remedy 
could include bussing, vithin the reasonable discretion of 
the trial judge. "Both Green and Svann arose in Southern 
school districts, that had recently been openly and thoroughly 
segregated by statute. Last year, in the Keyes decision, 
the Court took a major step forv;ard — despite the election 
returns. It Ijeld that the "root and branch" remedial re- 
quii^enient , including bussing, applies no less in a 
Northern citj' where de jure segi'ogation is the result of 
many, discrete segregatory "manipulations," rather than of 
a statutory "dual system." 

One might think, after Keyes , that the bussing 
remedy presents no separate doctrinal problems. That may be 
correct — insofar as it is established that "root and 
branch" desegregation must follow any finding of de jure 
segregation. But must "root and branch" desegregation in- 
clude bussing? And how much bussing must there be? 

When we step back for a moment, we see a troubling 
uncertainty in the very decision once hailed as a great 
victorv: Swnriii v. Cliarl ottp-Moclvl fMiburr-: Boai'd of Isducation. 
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The Court there stated that desegregation plans "cannot "be 
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limited to tlie walk-in school." ^ It required that transpor- 
tation of students at least "be considered. But it did not 
require any particular degree of "bussing. To the contrary, 
it suggested a vague, uncertain limit on the bussing remedy. 

The limit on the remedy, the Swann Court said, ''will 
vary vith many factors," including the time and distance to 
he travelled, the directness of the route, and the age of the 
students. "The reconciliation of competing values," it 
said, "is ... a difficult task vith many sensitive facets 
but fundamentally no more so than remedial measures courts 
of equity have traditionally employed." This left matters 
some^^hat up in the air. But, within months, the author of 
the Swann opinion — Chief Justice Burger — was com- 
plaining publicly that the opinion had been read too broadl3^. 
He said, in a memorandum opinion, that a desegregation plan 
might ^'trespass the limits on school bus transportation 

indicated in Swann," and suggested that a most important 
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limit was that of time to be travelled to school. 

The transportation time sanctioned in Swann was about 

one hour round -trip. Lower courts have upheld plans in- 
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volving similarly limited travelling time. But no one can 
be sure whether one hour is an outer limit or not. 

It _is not clear Iiow serious a limitation this might 
be as I suspect that most of the bussing in the nation falls 
witliin this reasonable limit and practice. Contrary to the 
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misinformation and fears inflamed by opponents of desegrega- 
tion, Courts have not "been ordering bussing in amounts which 
broke Kith past practice or which could be considered un- 
reasonable. Even in the metropolitan remedy proposed 
in nichuiond, in only one of the six sub-districts vould 
bust>ing time, have reached one hour. I >v0uld nonetheless like the time 
flexibility to reuiain and not have rigid lines drara. After 
all, there is precedent for much longer bussing time stem- 
ming from efforts to maintain segregation. 

The Court's decision not to decide on clear guide- 
lines for the bussing remedy — but just the same to insist 
that tliei^e are limits — may have put some desegregation 
plans into dount and may have influenced another non- 
decision by the Court: its equally-divided silence in the 
Riclunond metropolitan cross-district bussing case.^'^'Of 
course, the Court is considering this issue again this year 
in the Detroit casc.-^ One hopes that the opinion it issues 
may not simply coinpund the curi^ent confusion. 

That there is confusion and that it could end up 
limiting, rather than expanding, opportunities for school 
integration v;as made clear in Mr. Justice Powell's separate 
opinion in last yearns Keyes decision. Mr. Justice Powell 
agreed that bussing is '*one tool of school desegregation;" 
but, he said, the "crucial issue is when, under what circum- 
stances, and to wJiat extent such transportatioji may ap~ 
propriatoly bo oidorcd . "^-MIo then ar/iucd tluit' t ight re- 
strictions should be imposed in the future, raising the spectre 
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of '•Tvhitc Xlight^^ and oven questioning the use of a "i^oot and 
branch" remedy for separate , discrete segregative acts . 

We may l)e walking on a minefield in the dark. But, 
if we look and not leap too far, we should be able to ex- 
pect success. For, so long as we hold tlie courts to the 
obligation of "root and branch" desegregation, the bussing 
reiTjedy will be inrtispensible and no arbitrary limits 'can be 
imposed on it. 

If, on the other hand, the courts abandon the stan- 
dard of "root and branch" desegregation, then all desegrega- 
tion's future ma}^ be extremely difficult. 



VI. 

Perhaps not too difficult. There is still the possi- 
bility of voluntary action by particular local communities 
to adopt plans for "root and branch" dismantling of even 
de facto school segregation. Many communities have taken 

such action. The courts, unanimously, have upheld their 

, . 55 
action. 

Yet the unanimity is among the lower state and 

federal courts. The Supreme Court has not spoken. In Swann, 

it did strongly indicate that voluntary desegregation, 

using "benign" racial classifications and bussing, is per- 
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missiblc. But not until this very year did it even take a 
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case involving such classifications. 

The case, of course is DeFimis v, Odcgaard r ^ It in- 
volves an affirmative effort by a state law school to admit 
'minority students. It laay be distinguishable from vol- 
untary school desegregation. But the basic principles in- 
volved are the same. Wiatever the Court does could have a 
profound "ripple" effect in many other areas. We can only 
wait — and hope. 

VII. 

The DeFYmis case is iraportant in one other respect 
which sliould be mentioned in closing. It revealed for all 
to see that the civil rights coalition of the sixties mc^y be 
coming apart. But it should not be surprising that the 
willingness to share and sacrifice becomes thinner the closer 
one's o^>Ti perceived interests are affected. Civil rights 
groups, educators, some unions, some Jewish groups and many 
other organizations supported the state law school's affir- 
mative admissions program. But the AFL-CIO, several Jewish 
groups and a few "ethnic" organizations and some academics 
opposed it in amicus briefs to the Court. 

If, in fact, the coalition of the sixties does 
break apart, the effect could be more devastating than any 
of the doctrinal uncertainties I have discussed up to now. 
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There is no simple preventive medicine to be applied. The 
issues of the seventies are difficult ones for many ivho 
supported civil rights before. TJie danger simply shows that 
our task now is less a legal one than a political and 
leadership one. 

If the sixties were the time of eradicating egregious 
segregation, the seventies are the time of seeking real 
equality. This will be much liarder because it involves an 
equalization of sacrifice in order to overcome the past 
inequality of sacrifice imposed on some mino3:^ities . 

It may even mean that some individuals may have a 
more difficult time in tlie process during the interim of 
trying to ensure fairness in the process for all groups and 
all individuals. It also means tlaat manj'^ institutions, un- 
usually timid in the past, who have condemned and practiced 
overt or covert discriminatioi^ must go beyond adopting 
paper policies to implementing affirmative programs to desegregate 
will be controversial. I3ut any reform, racial or non- 
racial is controversial. ¥hat is needed is ndndefensive 
leadership with a commitment to real equality. 

VIII. 

This account of the state of school .desegregation on 
Brown's twentieth anniversary may not be encouraging. Some 



might prefer to celebrate the aeliievements of the past ten 
years — and leave developments in the next ten for dis- 
cussion at the thirtieth anniversary. 

But, if that occasion, ten years henee, is to he 
a pleasant one, we must realistically assess where we stand 
now — perliaps stressing the dangers* Foi', if we are to 
avoid tliem, we must first see them clearly. 
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